SMITHMOORE 434 Fayetteville Street
LEMHERWOOD Suite 2800

ATTORNEYS AT LAW Ralelgh,NC 27601

September 22, 2017

Ms. M. Lynn Jarvis

Chief Clerk

North Carolina Utilities Commission
Fifth Floor, Room 5063

430 N. Salisbury Street

Raleigh, NC 27699-4325

Re:  Rulemaking Proceeding to Implement G.S. 62-110.8
NCUC Docket No, E-100, Sub 150
Joint Reply Comments of NC Clean Energy Business Alliance and
NC Sustainable Energy Association

Dear Ms. Jarvis:

Please find attached the Joint Additional Reply Comments of NC Clean Energy
Business Alliance and NC Sustainable Energy Association for filing in the above-
captioned docket. As part of our Joint Reply Comments, we have provided a “red-line”

version and a “clean” version of our revisions to rules proposed by Duke Energy
Progress, LLC and Duke Energy Carolinas, LLC (collectively, “Duke Energy”).

By copy of this letter, [ am forwarding a copy of the above to all parties of record. If you
have any questions or comments regarding this filing, please do not hesitate to call me.

Thank you in advance for your assistance in this matter.

Very truly yours,

Ke il

Karen Kemerait

Enclosures

C: Parties of Record
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BEFORE THE NORTH CAROLINA UTILITIES COMMISSION
DOCKET NO. E-100, SUB 150

In the Matter of:
JOINT ADDITIONAL

REPLY COMMENTS OF
NORTH CAROLINA CLEAN
ENERGY BUSINESS
ALLIANCE AND NORTH
CAROLINA SUSTAINABLE
ENERGY ASSOCIATION

Rulemaking Proceeding to Implement
G.S. 62-110.8

JOINT ADDITIONAL REPLY COMMENTS OF NCSEA AND NCCEBA

Pursuant to the North Carolina Utilities Commission’s (“Commission”) Order
Allowing Additional Reply Comments and Modifying Procedural Schedule issued on
September 13, 2017 in the above-captioned proceeding, the North Carolina Clean Energy
Business Alliance (“NCCEBA”) and the North Carolina Sustainable Energy Association
(“NCSEA”) submit the following Joint Additional Reply Comments.

L PROCEDURAL HISTORY

On August 16, 2017, Duke Energy Carolinas, LLC (“DEC”) and Duke Energy
Progress, LLC (“DEP”) (collectively, “Duke”), NCCEBA, NCSEA, and the Public Staff
filed comments and/or proposed rules in this rulemaking docket. On September 8, 2017,
Duke filed Duke Energy Carolinas, LL.C’s and Duke Energy Progress, LLC’s Reply
Comments and Amended Proposed Rule to Implement N.C. Gen. Stat. § 62-110.8(h)
(“Duke’s Reply Comments”), and NCCEBA and NCSEA filed Joint Reply Comments of
North Carolina Clean Energy Business Alliance and North Carolina Sustainable Energy
Association (“NCCEBA and NCSEA’s Reply Comments™). In Duke’s Reply Comments,

Duke included as an attachment its proposed rules for implementing G.S. 62-110.8




(“Duke’s Proposed Rule”). In addition to filings by Duke and NCCEBA and NCSEA,
the Public Staff filed a letter with the Commission.

On September 31, 2017, the Commission entered its Order Allowing Additional
Reply Comments and Modifying Procedural Schedule. In the Order, the Commission
allowed the parties until September 22, 2017 to file additional reply comments that
identify and focus on the remaining issues in controversy.

After the Commission entered its September 31, 2017 Order, Duke developed a
revised proposed rule (“Duke’s Revised Proposed Rule”) in response to intervenor
comments and discussions with the parties, and shared a draft of its Revised Proposed
Rule with NCCEBA and NCSEA. While Duke’s Revised Proposed Rule addresses some
of the issues and concerns raised by NCCEBA and NCSEA, Duke’s Revised Proposed
Rule is not fully responsive to the issues. Accordingly, NCCEBA and NCSEA have
modified Duke’s Revised Proposed Rule to address the outstanding issues, and to ensure
that the rules that will result in a transparent and fair process to both Duke and the
industry participants. (The modified version of Duke’s Revised Proposed Rule is
attached hereto as Attachment A.)

Specifically, the Joint Additional Reply Comments of NCCEBA and NCSEA
address three critical issues: (1) the role of the independent administrator in selecting
projects proposed pursuant to G.S. 62-133.8, and (2) the opportunity for input from
interested parties on the Competitive Procurement of Renewable Energy (“CPRE”)
program guidelines. In addition to the critical issues addressed in NCCEBA and
NCSEA’s modified version of the rules, NCCEBA and NCSEA refer the Commission to

their Joint Reply Comments of NCCEBA and NCSEA that address the importance of




resolving issues in the interconnection process to ensure proper functioning of the
competitive procurement process. As previously noted, the competitive procurement
process cannot be successful, and the requirements of G.S. 62-110.8(a) cannot be met, if
selected projects are unable to progress through the interconnection process. As delay in
the interconnection process will be an important concern in the competitive procurement
process, NCCEBA and NCSEA request that the Commission create a working group to
address interconnection issues as part of the competitive solicitation process.

IL. REMAINING ISSUES IN CONTROVERSY

A. ROLE OF THE INDEPENDENT ADMINISTRATOR

The role of the independent administrator as set forth in Duke’s Proposed Rule
did not comply with the requirements of G.S.62-110.8. However, in response to
NCCEBA and NCSEA’s filings in this proceeding, as well as discussions among Duke,
the Public Staff, NCCEBA, and NCSEA, Duke addressed some of those issues in its
Revised Proposed Rule. Notably, Duke’s Revised Proposed Rule now conforms to the
language of G.S. 62-133.8, and makes it clear that the independent administrator
prepares the evaluation methodology that will be utilized by both the Independent
Administrator and the electric public utility.

NCCEBA and NCSEA have previously explained to the Commission that
G.S. 62-110.8 requires that it be “the independent administrator [who] develops the final
short list and makes the determination of the winning bidder.” See, NCCEBA and
NCSEA’s Reply Comments, pp. 3-4. NCCEBA and NCSEA believe that it is the
legislative intent of G.S. 62-110.8 that the independent administrator, rather than Duke,

select the most competitive bid for procurement by Duke. However, in Duke’s Proposed




Rule and Duke’s Revised Proposed Rule, Duke provides absolute discretion and authority
for Duke — rather than the independent administrator — to select the winning bid (even
when Duke would be selecting its own self-build proposal or a bid from an affiliate over
more competitive third-party bids). In order to provide authority to Duke to select the
winning bid, Duke’s rules envision a two-track process where the independent
administrator and the utility each create “competitive tiers” of proposals. See, Duke’s
Proposed Rule, Sec. (£)(3)(1) (“The evaluation of the CPRE RFP Solicitation process will
proceed on two tracks”). It is important to recognize that NCCEBA and NCSEA
continue to believe that G.S.62-110.8 requires a single-track process where the
independent administrator evaluates responses and selects the winning bid(s). However,
if the Commission were to allow Duke’s proposed two-track process and Duke’s
authority to select the winning bid(s), NCCEBA and NCSEA believe that key revisions to
Duke’s proposed rules must be made to protect the integrity of the process.

To ensure a fair process, NCCEBA and NCSEA believe that the independent
administrator must rank the most competitive responses from the combined competitive
tier and notify Duke of the most competitive proposal. See, Attachment A, Sec. (f)(4). If
Duke were to select a proposal other than the most competitive proposal ranked by the
independent administrator, NCCEBA and NCSEA believe that Duke should be required
to file information with the Commission demonstrating that the selection is in the public
interest. See, Attachment A, Sec. (f)(4)b. However, under Duke’s Revised Proposed
Rule, the electric public utility would only be required to provide justification for the
deviation from selection of the most competitive ranking to the independent administrator

and the Public Staff, Moreover, Duke’s Revised Proposed Rule would provide no ability




for the independent administrator and the Public Staff to challenge an improper selection
by Duke. Unlike Duke’s proposed rule, NCCEBA and NCSEA’s approach would ensure
fairness and equity in the process and would protect the using and consuming public.
NCCEBA and NCSEA respectfully request that the Commission adopt this approval in
the final rules.

B. OPPORTUNITY FOR COMMENT ON PROGRAM GUIDELINES

The various proposed rules presented to the Commission in this proceeding deal
with many aspects of implementation of G.S. 62-110.8; but they also leave numerous
important details to be addressed in the electric public utilities’ program filings and
program guidelines. A critical omission in Duke’s Amended Proposed Rule is that it does
not provide interested parties with an opportunity to comment on the utilities’ program
guidelines. See, Duke’s Amended Proposed Rule, Sec.(c). NCCEBA and NCSEA
believe that the Commission’s rule should explicitly allow interested parties to comment
on the utilities’ program guidelines. These guidelines will set forth how the utilities
intend to implement a new paradigm for the procurement of renewable energy in North
Carolina, and will set the stage for the next 45 months. It is imperative that this new
process be implemented and executed in a fair and transparent manner, Input from
industry participants, in addition to input from the utilities, is necessary to ensure the
fairness and transparency of this new process.

As NCCEBA and NCSEA both noted in their respective initial comments in this
proceeding, the interconnection process will have a major impact on the success of the
competitive procurement process. See, Initial Comments of North Carolina Clean Energy

Business Alliance, pp. 12-13; NCSEA’s Initial Comments, pp. 10-11. Duke suggests that




interconnection issues are best addressed in the utilities’ program guidelines. See, Duke’s
Reply Comments, pp. 21-23. While NCCEBA and NCSEA do not oppose Duke’s
suggestion that interconnection issues be addressed in the utilities” program guidelines,
we note that having an issue of such importance addressed in the utilities’ program
guidelines makes it even more important for interested parties to have an opportunity to
comment on the guidelines before they are approved the Commission.

CONCLUSION

NCCEBA and NCSEA recognize the complexity of the issues before the
Commission in implementing the competitive procurement process. The organizations
respectfully request that the Commission consider the issues raised in these Joint
Additional Reply Comments and the proposed language included in Attachment A in its

deliberations in this proceeding.

Respectfully submitted, this the 22nd day of September, 2017.

/s/ Karen M. Kemerait

M. Gray Styers, Jr.

Karen M. Kemerait

Deborah K. Ross

434 Fayetteville Street, Suite 2800

Raleigh, NC 27601
karen.kemerait@smithmoorelaw.com
Telephone: (919) 755-8741

Attorneys for: North Carolina Clean Energy
Business Alliance

/s/ Peter H. Ledford
Peter H. Ledford
4800 Six Forks Road, Suite 300
Raleigh, NC 27609
peter@energync.org




Telephone: (919) 832-7601 Ext. 107
Attorney for: North Carolina Sustainable
Energy Association
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[ hereby certify that all persons on the docket service list have been served true
and accurate copies of the foregoing Comments by hand delivery, first class mail
deposited in the U.S. mail, postage pre-paid, or by email transmission with the party’s
consent.

This the 22nd day of September, 2017.

/s/ Karen M. Kemerait
Karen M. Kemerait
434 Fayetteville Street, Suite 2800
Raleigh, NC 27601
karen.kemerait@smithmoorelaw.com
Telephone: (919) 755-8741
Attorney for: North Carolina Clean Energy
Business Alliance




ADDITIONAL REPLY COMMENTS ATTACHMENT A
Page 1 of 18

R8-XX COMPETITIVE PROCUREMENT OF RENEWABLE ENERGY

(a) Purpose. The purpose of this rule is to implement the provisions of G.S. 62-110.8, and to
provide for Commission oversight of the CPRE Program(s) designed by the electric
public utilities subject to G.S. 62-110.8 for the competitive procurement and
development of renewable energy facilities in a manner that ensures continued reliable
and cost-effective electric service to customers in North Carolina.

(b) Definitions. Unless listed below, the definitions of all terms used in this rule shall be as
set forth in G.S. 62-110.8. The following terms shall be defined as:

(1) “Affiliate” — is defined as provided in G.S. 62-126.3(1).

(2) “Bid Team” — Representatives of the electric public utility if it elects to submit a
competitive Self-developed Proposal as addressed in subsection (f)(2)(iv) or an
electric public utility’s affiliate if it elects to submit a bid in response to a CPRE
RFP Solicitation, as well as any other persons directly supporting the electric public
utility’s Self-developed Proposal or the affiliate’s development and submission of
its competitive bid.

(3) “Avoided cost rates” — means an electric public utility’s calculation of its long-term,
levelized avoided energy and capacity costs utilizing the methodology most
recently approved or established by the Commission as of 30 days prior to the date
of the electric public utility’s upcoming CPRE RFP Solicitation for purchases of
electricity from qualifying facilities pursuant to Section 210 of the Public Utility
Regulatory Policies Act of 1978, as amended. The electric public utility’s avoided
cost rates shall be used for purposes of determining the cost effectiveness of
renewable energy resources procured through a CPRE RFP Solicitation. For each
CPRE RFP Solicitation, the electric public utility’s avoided costs shall be calculated
over the time period of the utility’s pro forma contract(s) approved by the
Commission. For example, where an electric public utility solicits a pro forma
CPRE Program contract offering a term of 20 years, the avoided cost rate applicable
to that contract would be a 20-year, levelized long-term rate calculated based upon
the Commission’s approved avoided cost methodology in effect at the time the
solicitation is held.

(4) “Competitive Procurement of Renewable Energy (CPRE) Program” — Program(s)
established by G.S. 62-110.8 requiring Duke Energy Carolinas, LLC and Duke
Energy Progress, LLC to jointly or individually procure an aggregate 2,660
megawatts (MW) of renewable energy resource nameplate capacity subject to the
requirements and limitations established therein.

(5) “CPRE Program Methodology” — The methodology used to evaluate all bids
received in a given CPRE RFP Solicitation.

(6) “CPRE Program Procurement Period” — The initial 45-month period in which the
aggregate 2,660 MW of renewable energy resource nameplate capacity is required
to be procured under the CPRE Program(s) approved by the Commission.

(7) “CPRE RFP Solicitation” — A request for proposal solicitation process to be
followed by the electric public utility under this Rule for the competitive
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procurement of renewable energy resource capacity pursuant to the utility’s CPRE
Program.

(8) “Evaluation Team” - Representatives of the electric public utility that will be
evaluating bids submitted in response to the CPRE RFP Solicitation, as well as any
other persons acting for or on behalf of the electric public utility regarding any
aspect of the CPRE RFP Solicitation evaluation or selection process.

(9) “IE Website” — The website established and maintained by the Independent
Administrator as required by subsection (d)(7) of this Rule.

(10) “Independent Administrator” — Third-party entity to be approved by the
Commission to administer the CPRE Program, to ensure the transparency of the
CPRE Program process established by this Rule, and to ensure that all responses are
treated equitably.

(11) “Market price” — The market-derived price at which an electric public utility elects
to procure renewable energy, capacity, and environmental and renewable attributes
through a CPRE RFP Solicitation administered under this Rule. For utility-owned
assets selected under the CPRE Program, the revenue requirement shall be no
greater than the annual price bid by the electric public utility with respect to such
asset in the applicable CPRE RFP Solicitation. The market price shall be used to
derive authorized revenues to be recovered by the electric public utility for any
utility-owned assets procured in the same CPRE RFP Solicitation where the product
offered and procured by the electric public utility is the same as the product
procured from the third parties, and the CPRE RFP Solicitation is determined to be
based on an arm’s length transaction between a buyer and a seller having a
reasonable knowledge of the relevant facts. The market price shall not exceed the
electric public utility’s avoided cost rates established for the same CPRE RFP
Solicitation.

(12) “Renewable energy certificates” —defined as provided in G.S. 62-133.8(a)(6).

(13) “Renewable energy facilities” —defined in G.S. 62-133.8(a)(7), but as used in this
Rule and the CPRE Program, shall be limited to renewable energy facilities with a
nameplate capacity rating of 80 MW or less that have obtained Qualified Facility
status, if required, under 18 C.F.R. 292.207, and that are placed in service after the
date of the electric public utility’s initial CPRE RFP Solicitation.

(14) “Renewable energy resources” — are as defined in G.S. 62-133.8(a)(8).

(c) Initial CPRE Program Filings and Program Guidelines

(1) An electric public utility shall develop and seek Commission approval of guidelines
for the implementation of its CPRE Program and to inform market participants
regarding the terms and conditions of, and process for participating in, the CPRE
Program. The electric public utility shall file its initial CPRE Program guidelines at
the time it initially proposes a CPRE Program for Commission approval. Interested
parties shall have the opportunity to submit comments to the Commission on the
CPRE Program guidelines after the electric public utility files them with the
Commission. The CPRE Program guidelines should, at minimum, include the
following:
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(1) Planned allocation between the electric public utilities of the 2,660 MW
required to be procured during the CPRE Program Procurement Period,;

(ii) Proposed timeframe for each electric public utility’s initial CPRE RFP
Solicitation(s) and planned initial procurement amount, as well as plans for
additional CPRE RFP Solicitation(s) during the CPRE Program Procurement
Period;

(iii) Minimum bidder requirements for participation in the electric public utility’s
initial CPRE RFP Solicitation(s);

(iv) Proposed criteria for the evaluation of bids for product(s) solicited to be
procured under initial CPRE RFP Solicitation(s); and

(v) Pro forma contract(s) to be utilized in the CPRE Program.

(2) At the time an electric public utility files its proposed CPRE Program guidelines
with the Commission, it shall also identify any regulatory conditions and/or
provisions of the electric public utility’s code of conduct that the electric public
utility seeks to waive for the duration of the CPRE Program Procurement Period as
provided for in G.S. § 62-110.8(h)(2). In seeking such waiver, the electric public
utility must file an application that complies with Federal Energy Regulatory rules
and conditions with the Commission. The application shall be verified by the
electric public utility and contain the following information:

(i) (i) The regulatory condition or code of conduct requirement which the
electric ~ public utility is requesting a waiver;

(i1) (i) The reason that the regulatory condition or code of conduct requirement

unreasonably restricts the electric public utility or its affiliate from
participating in the CPRE RFP Solicitation;

(iii) (iii) Information demonstrating that the waiver will not result in an unfair

competitive advantage for the electric public utility or its affiliate; and

(iv) (iv) Information that the electric public utility’s customers will not be harmed
by the waiver,

The electric public utility shall have the burden of demonstrating that the waiver

will not result in an unfair competitive advantage for the electric public utility or its

affiliate, and that the waiver will hold its customers harmless. No later than 10 days
after the filing of such application, any interested party, including the Public Staff
of the North Carolina Utilities Commission, may file an objection to the waiver
application on the basis that the waiver will result in an unfair competitive
advantage for the electric public utility or its affiliate or that the waiver will not
hold the electric public utility’s customers harmless. The electric public utility may
file a reply to any such objection within 10 days.

(d) Selection and Role of Independent Administrator.

(1) At least thirty (30) days prior to the electric public utilities’ initial CPRE Program
filings required by subsection (c) of this Rule, the Commission shall invite and
consider comments and recommendations from the electric public utilities, the
Public Staff, and potential market participants regarding the selection of the
independent third-party entity to serve as the Independent Administrator. In
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addition to meeting the requirements set forth in this Rule, the Commission may

establish additional minimum qualifications and requirements for an Independent

Administrator responsible for administering the electric public utilities’ planned

CPRE RFP Solicitation(s) for renewable energy resource capacity under the CPRE

Program.

Any independent third party entity requesting to be considered by the Commission

for the Independent Administrator role shall be required to disclose any financial

interest involving the electric public utilities implementing CPRE Programs or any
potential market participant reasonably anticipated to participate in the CPRE

Program, including but not limited to all substantive assignments for the electric

public utilities, any electric public utility affiliate, or any other potential bidder

during the preceding three (3) years.

At least seventy-five (75) days prior to the electric public utilities’ initial CPRE

RFP Solicitation(s), the Commission shall select and approve the third-party entity

to serve as Independent Administrator to administer the CPRE RFP Solicitation(s)

under the CPRE Program. From the date the Independent Administrator is selected,
no bidder or potential market participant shall have any communication with the

Independent Administrator or the electric public utility pertaining to the CPRE RFP

Solicitation, the RFP documents and process, or the evaluation process or any

related subjects except as those communications are specifically allowed by this

Rule or as are made publicly through the I[E Website.

The Independent Administrator will be retained by the Commission for the duration

of the CPRE Program Procurement Period under a contract to be filed with the

Commission at least sixty (60) days prior to the electric public utilities’ initial

CPRE RFP solicitation(s) and shall remain subject to ongoing Commission

oversight as part of the Commission’s review of the electric public utilities” annual

CPRE Program Compliance Reports.

The Independent Administrator’s duties shall include:

(i) Monitors compliance with CPRE Program requirements.

(i) Reviews and comments on draft CPRE Program guidelines, plans, and other
documents.

(iif) Facilitates and monitors permissible communications between the electric
public utilities’ Evaluation Team and other participants in the CPRE RFP
solicitations.

(iv) Develop and publishes the CPRE Program Methodology that shall ensure
equitable review between an electric public utility’s Self-developed
Proposal(s) as addressed in subsection (£)(2)(iv) and bids offered by third-
party market participants.

(v) Receives and transmits bids.

(vi) Independently evaluates the bids.

(vil) Monitors post-bid negotiations between the electric public utilities” Evaluation
Team and successful bidders.

(viii) Evaluates the electric public utility’s Self-developed Proposals for the
Commission.
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(ix) Provides an independent certification to the Commission in the CPRE
Compliance Report that all public utility and third party bids were evaluated
under the published CPRE Program methodology and that all bids were
treated equitably through the CPRE RFP Solicitation(s).

(6) Atleast 60 days prior to the initial CPRE RFP Solicitation, the third party
Independent Administrator entity shall develop and publish the CPRE Program
Methodology to be used to independently evaluate all proposals offered in response
to the CPRE RFP Solicitation. If the CRPE RFP Solicitation allows for electric
public utility self-build options or affiliate bidding, the Independent Administrator
shall ensure that if any non-publicly available transmission or distribution system
information is used in preparing proposals by the electric public utility or its
affiliates, such information is made available to third parties that notified the
Independent Administrator or their intent to submit a proposal in response to the
same CPRE RFP Solicitation.

(7) The Independent Administrator shall maintain the IE Website to support
administration and implementation of the CPRE Program and shall post the CPRE
RFP Solicitation documents, the CPRE Program Methodology, bidder FAQs and
any other pertinent documents on the [E Website.

(8) The Independent Administrator shall be supervised by and report to the
Commission.

(9) If the Independent Administrator becomes aware of a violation of any CPRE
Program requirements, the Independent Administrator shall immediately report that
violation, together with any recommended remedy, to the Commission.

(10) The Independent Administrator’s fees shall be funded through reasonable bid fees
collected by the electric public utility. The electric public utility shall be authorized
to collect bid fees up to $10,000 per bid to defray its costs of evaluating the bids
and, in addition, may charge each bid an amount which shall be equal to the
estimated total cost of the Independent Administrator divided by the reasonably
anticipated number of bids. To the extent that insufficient funds are collected
through this method to pay all of the Independent Administrator’s fees, the electric
public utility shall pay the outstanding cost, which will which shall subsequently be
recovered from the winning bidders in the CPRE RFP Solicitation.

(e) Communications Between CPRE Market Participants,

(1)  On or before the date an electric public utility announces the CPRE RFP
Solicitation, the Bid Team shall be separately identified and physically segregated
from the Evaluation Team for purposes of all activities that are part of the CPRE
RFP Solicitation process. The names and complete titles of each member of the Bid
Team and the Evaluation Team shall be reduced to writing and submitted to the
Independent Administrator.

(2) There shall be no communications, either directly or indirectly, between the Bid
Team and Evaluation Team during the CPRE RFP Solicitation regarding any aspect
of the CPRE RFP Solicitation process, except (i) necessary communications as may
be made through the Independent Administrator and (ii) negotiations between the
Bid Team and the Evaluation Team for a final power purchase agreement in the
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event and then only after the Bid Team has been selected by the electric public

utility as a winning bid. The Evaluation Team will have no direct or indirect

contact or communications with the Bid Team or any other bidder, except through

the Independent Administrator as described further herein, until such time as a

winning bid or bids are selected by the electric public utility and negotiations for a

final power purchase agreement(s) have begun.

(3) Atno time shall any information regarding the CPRE RFP Solicitation process be
shared with any bidder, including the Bid Team, unless the information is shared
with all competing bidders contemporaneously and in the same manner.

(4) Within fifteen (15) days of the date an electric public utility announces a planned
CPRE RFP Solicitation, each member of the Bid Team shall execute an
acknowledgement that he or she agrees to abide by the restrictions and conditions
contained in subsections (€)(3)-(4) of this Rule for the duration of the CPRE RFP
Solicitation. If the Bid Team’s bid is selected by the electric public utility after
completion of the CPRE RFP Solicitation, each member of the Bid Team shall then
also execute an acknowledgement that he or she has met the restrictions and
conditions contained in subsections (e)(3)-(4). The electric public utility shall
provide these acknowledgements to the Independent Administrator and shall file the
acknowledgements with the Commission in support of its annual CPRE
Compliance Report.

(5) Should any bidder, including an affiliate or electric public utility’s Bid Team,
attempt to contact a member of the Evaluation Team directly, such bidder shall be
directed to the Independent Administrator for all information and such
communication shall be reported to the Independent Administrator by the
Evaluation Team member. Within ten (10) days of the date that the Independent
Administrator issues the CPRE RFP Solicitation, each Evaluation Team member
shall execute an acknowledgement that he or she agrees to abide by the conditions
contained in subsection (e)(3)-(5)for the duration of the CPRE RFP Solicitation. If
the Bid Team’s bid is selected by the electric public utility after completion of the
CPRE RFP Solicitation, the Evaluation Team shall also execute an
acknowledgement that he or she has met the restrictions and conditions contained in
subsection (¢)(3)-(5) above. The electric public utility shall provide these
acknowledgements to the Independent Administrator and shall file the
acknowledgements with the Commission in support of its annual CPRE
Compliance Report.

(f) CPRE RFP Solicitation Structure and Process.

(1) Identification of Bidders and Design of CPRE RFP Solicitation.

(i)  Prior to the initial CPRE RFP Solicitation, the electric public utility shall
provide the Independent Administrator with a list of potential market
participants that have expressed interest, in writing, in participating in the
CPRE RFP Solicitation or have participated in recent renewable energy
resource solicitations issued by the electric public utilities. The Independent
Administrator shall be responsible for publishing notice of the draft CPRE
RFP Solicitation on the IE Website, as well as preparation of the final list of
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potential bidders to whom notice of the upcoming CPRE RFP Solicitation will
be sent.

The electric public utility will be responsible for preparing an initial draft of
the CPRE RFP Solicitation guidelines and documents, including RFP
procedures, credit and security obligations, a pro forma power purchase
agreement, the Avoided Cost Rate against which the RFP bids will be
evaluated, and a planned schedule for completing the CPRE RFP Solicitation
and selecting winning bids. No later than sixty (60) days prior to the planned
issue date of the CPRE RFP Solicitation, the electric public utility will supply
the draft of the CPRE RFP Solicitation documents to the Independent
Administrator for posting on the IE Website.

The CPRE RFP Solicitation guidelines shall identify all factors to be
considered by the Independent Administrator and the electric public utility in
its evaluation of bids. In addition to the guidelines, a pro forma power
purchase agreement containing all expected material terms and conditions
shall be included in the CPRE RFP Solicitation documents provided to the
Independent Administrator and shall be filed with the Commission at least
thirty (30) days prior to the planned CPRE RFP solicitation issuance date.
The Independent Administrator, in coordination with the electric public
utility, may conduct a pre-issuance bidders conference to publicly discuss the
draft CPRE RFP Solicitation documents with interested parties, including but
not limited to potential bidders. Potential bidders may submit written
questions or recommendations to the Independent Administrator regarding the
draft CPRE RFP Solicitation documents in advance of the bidders’
conference. All such questions and recommendations shall be posted on the
IE Website. The Independent Administrator shall have no private
communication with any potential bidders regarding any aspect of the draft
CPRE RFP Solicitation documents.

Based on the input received from potential bidders, and based on its own
review of the draft CPRE RFP Solicitation documents, the Independent
Administrator will submit a report to the electric public utility at least twenty
(20) days prior to the planned CPRE RFP Solicitation issuance date detailing
market participant comments and any suggested recommendations for changes
to the CPRE RFP Solicitation documents. This report shall also be posted on
the IE Website for review by potential bidders.

At least five (5) days prior to the planned CPRE RFP Solicitation issuance
date, the electric public utility shall submit its final version of the CPRE RFP
Solicitation documents to the Independent Administrator to be posted on the
[E Website.

At any time after the CPRE RFP Solicitation is issued, through the time
winning bids are selected by the electric public utility, the schedule for the
solicitation may be modified upon mutual agreement of the electric public
utility and the Independent Administrator, with equal notice provided to all
market participant bidders, or upon approval by the Commission. Any
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modification to the CPRE RFP Solicitation schedule will be posted to the IE
Website.

(2) Issuance of CPRE RFP Solicitation and Bidder Communications.

@

(i)

(i)

(iv)

The Independent Administrator will transmit the final CPRE RFP Solicitation
to the bidder list via the IE Website. Upon issuance of the final CPRE RFP
Solicitation, the only bidder communications permitted prior to submission of
bids shall be conducted through the Independent Administrator. Bidder
questions and Independent Administrator responses shall be posted on the IE
Website. To the extent such questions and responses contain competitively
sensitive information that a particular bidder deems to be a trade secret, this
information may be redacted by the bidder.

The electric public utility may not communicate with any bidder regarding the
RFP Process, the content of the CPRE RFP Solicitation documents, or the
substance of any potential response by a bidder to the RFP; provided,
however, the electric public utility shall provide timely, accurate responses to
an Independent Administrator request for information regarding any aspect of
the CPRE RFP Solicitation documents or the CPRE RFP Solicitation process.
Bidders shall submit bids pursuant to the solicitation schedule contained in the
CPRE RFP Solicitation documents, as determined by the electric public utility
and the Independent Administrator and posted to the IE Website, The electric
public utility and the Independent Administrator shall have access to all bids
and all supporting documentation submitted by bidders in the course of the
CPRE RFP Solicitation process.

If the electric public utility wishes to consider an option for full or partial
ownership of an electric public utility self-developed option as part of the
CPRE RFP solicitation, the utility must submit its construction proposal
(“Self-developed Proposal”) to provide all or part of the capacity requested in
the CPRE RFP solicitation to the Independent Administrator at the time all
other bids are due. Once submitted, the Self-developed Proposal may not be
modified by the soliciting electric public utility. Provided, however, that in
the event that the electric public utility demonstrates to the satisfaction of the
Independent Administrator that the Self-developed Proposal contains an error
and that correction of the error will not be harmful to the RFP Process, the
soliciting entity may correct the error. Persons who have participated or
assisted in the preparation of the Self-developed Proposal on behalf of the
electric public utility’s Bid Team in any way may not be a member of the
affiliate’s Bid Team, nor communicate with the affiliate Bid Team during the
RFP Process about any aspect of the RFP Process. The soliciting entity's Self-
developed Proposal must include a total revenue requirement comparable to
bids submitted by third-party market participants.

(3) Evaluation of Responses to CPRE RFP Solicitation.

(1)

RALEIGH 521665.2

The evaluation stage of the CPRE RFP Solicitation process will proceed on
two tracks. On one track, the electric public utility will evaluate all bids based
upon the CPRE Program Methodology and criteria. The electric public utility
will conduct this track in an appropriate manner designed to ensure equitable




(ii)

(i)

(iv)

v)

(vi)

RALEIGH 521665.2
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review between any Self-developed Proposals and bids offered by third-party
market participants, consistent with the principles and procedures contained in
this Rule.

A second track will be conducted by the Independent Administrator. The
Independent Administrator shall have discretion to utilize whatever approach
it considers the optimum combination of auditing the electric public utility
track and conducting its own independent evaluation based upon the CPRE
Program Methodology in order to equitably evaluate all renewable energy
resource options submitted to the electric public utility in response to the
CPRE RFP Solicitation.

The electric public utility or the Independent Administrator may request
further information from any bidder regarding its bid. Any communications
between the electric public utility and a bidder in this regard shall be
conducted through the Independent Administrator. Should it be determined
necessary by the Independent Administrator, the electric public utility and the
bidder, conference calls between the electric public utility and a bidder may
be conducted for the sole purpose of clarification and understanding of a
particular bid. All conference calls must be initiated by the Independent
Administrator, and the Independent Administrator will be present on each call
for its duration. Communications will be conducted on a confidential basis
between the Independent Administrator and the bidder, and may include one
face-to-face meeting among the Independent Administrator, the electric public
utility, and each bidder to discuss the bidder’s proposal.

In order to conduct both its independent evaluation function and its auditing
function, the Independent Administrator shall have access to all information
and resources utilized by the electric public utility in conducting its analysis.
The electric public utility shall provide complete and open access to all
documents and information utilized by the electric public utility, and the
Independent Administrator shall be allowed to actively and
contemporaneously monitor all aspects of the electric public utility evaluation
process. The electric public utility shall facilitate this access so that the
electric public utility evaluation process is transparent to the Independent
Administrator. To the extent the Independent Administrator determines that
the evaluation processes of the two tracks are yielding different results, the
Independent Administrator hall notify the electric public utility and attempt to
identify the reasons for the differences as carly as practicable.

The Independent Administrator may make reasonable requests for the electric
public utility’s Evaluation Team to conduct analyses concerning bids received
to support the CPRE Program Methodology. Analyses provided to the
Independent Administrator shall be equivalent in quality and content as that
developed by the electric public utility for purposes of its own evaluation.

No bidder, including any bidder that is an affiliate of the electric public utility,
shall communicate with the electric public utilities’ Evaluation Team during
the course of the CPRE RFP Solicitation process regarding any aspect of the
RFP.




ADDITIONAL REPLY COMMENTS ATTACHMENT A
Page 10 of 18

(vii) The electric public utility shall perform its evaluation of the bids and shall
develop a competitive tier that narrows the bids to a manageable number that
the electric public utility believes are the best competitive options (“Utility
Competitive Tier”). The Independent Administrator shall independently
evaluate the bids and develop its own competitive tier that narrows the bids to
a manageable number that the Independent Administrator believes are the best
competitive options (“IE Competitive Tier”).

(viii) The electric public utility shall provide the Utility Competitive Tier to the
Independent Administrator, Simultaneously, the Independent Administrator
shall provide the IE Competitive Tier to the electric public utility.

(ix) If the Utility Competitive Tier and the IE Competitive Tier are identical, the
Independent Administrator shall create a single Competitive Tier (“the
Combined Competitive Tier”). If there are differences between the Utility
Competitive Tier and the IE Competitive Tier, the electric public utility, the
Independent Administrator, and the Public Staff shall meet to resolve such
differences in order to agree on a Combined Competitive Tier.

(4) Selection of CPRE Program Resource(s).
(i) The Independent Administrator shall post the Combined Competitive Tier list
on the IE Website showing each bidder’s relative rank and the total evaluated cost
of each bid. Each bidder on this list will be identified blindly so each bidder knows
the identity of the bidder for only its bid but sees its rank compared to those of all
other anonymous bidders who made the Competitive Tier. After it has completed
its final ranking of the Combined Competitive Tier, and pursuant to the CPRE RFP

Solicitation schedule, the Independent Administrator shall notify the electric public

utility and the Public Staff of the most competitive proposal or proposals to meet

the renewable energy resource capacity requested in the CPRE RFP Solicitation.

(i1) The electric public utility is responsible for selecting the most competitive

resource(s) through the CPRE RFP Solicitation from the Combined Competitive

Tier either to be submitted to the Commission for certification or to enter into a

power purchase agreement. If the electric public utility selects a proposal or

proposals other than the most competitive proposal(s) ranked by the Independent

Administrator, it shall file evidence with the Commission that demonstrates its

selection is in the public interest. If the Independent Administrator or the Public

Staff believes that the electric public utility’s selection is not in the public interest,

the Independent Administrator or the Public Staff shall have 15 days to file a

response with the Commission. The Commission will then determine whether the

electric public utility’s selection is in the public interest and should be allowed.

(g) CPRE Program Plan.
(1) Each electric public utility shall file its initial CPRE Program plan with the
Commission at the time initial CPRE Program Guidelines are filed under subsection
(c) and thereafter shall be filed on or before September 1 annually. The electric
public utility shall file its CPRE Program plan as part of its biennial integrated
resource plan filings, and the CPRE Program plan filed pursuant to this rule will be

RALEIGH 521665.2
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reviewed in the same docket as the electric public utility’s biennial integrated

resource plan filing.

(2) The initial CPRE Program plan shall be filed on November 27, 2017 and cover the
initial CPRE Program Procurement Period. Each year thereafter, beginning in
2018, each electric public utility subject to this rule shall file with the Commission
an updated CPRE Program plan covering the remainder of the CPRE Program
Procurement Period. At a minimum, the plan shall include the following
information;

(i) an explanation of whether the electric public utility is jointly or individually
implementing the aggregate CPRE Program requirements mandated by
G.S. 62-110.8(a);

(if) a description of the electric public utility’s planned CPRE RFP Solicitations
and specific actions planned to procure renewable energy resources during the
CPRE Program planning period,;

(iii) an explanation of how the electric public utility has allocated the amount of
CPRE Program resources projected to be procured during the CPRE Program
Procurement Period relative to the aggregate CPRE Program requirements;

(iv) if designated by location, an explanation of how the electric public utility has
determined the locational allocation within its balancing authority area;

(v) an estimate of renewable energy generating capacity that is not subject to
economic dispatch or economic curtailment that is under development and
projected to have executed power purchase agreements and interconnection
agreements with the electric public utility or that is otherwise projected to be
installed in the electric public utility’s balancing authority area within the
CPRE Program planning period; and

(vi) acopy of the electric public utility’s CPRE Program guidelines then in effect
as well as a pro forma power purchase agreement used in its most recent
CPRE RFP Solicitation,

(3) Upon the expiration of the CPRE Program Procurement Period, the electric public
utility shall file a CPRE Program Plan in the following calendar year identifying
any additional CPRE Program procurement requirements, as provided for in
G.S. 62-110.8(a).

(4) Inany year in which an electric public utility determines that it has fully complied
with the CPRE Program requirements set forth in G.S. 62-110.8(a), the electric
public utility shall notify the Commission in its CPRE Program Plan, and may also
petition the Commission to discontinue the CPRE Program Plan filing requirements
beginning in the subsequent calendar year.

(h) CPRE Program Compliance Report.

(1) Based on the electric public utility’s CPRE Program compliance report, and the
comments on that report by the Independent Administrator, the Public Staff and
other interested parties, the Commission shall determine whether the utility is in
compliance with the CPRE Program requirements. Each electric public utility shall
file its annual CPRE Program compliance report, together with direct testimony and
exhibits of expert witnesses, on the same date that it files its cost recovery request

RALEIGH 521665.2
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under subsection (j) of this rule, which shall also be the filing date for the

information required by Rule R8-55. The Commission shall consider each electric

public utility’s CPRE Program compliance report at the hearing provided for in
subsection (j) of this rule and shall determine whether the electric public utility is in
compliance with the CPRE Program requirements of G.S. 62-110.8. Public notice
and deadlines for intervention and filing of additional direct and rebuttal testimony
and exhibits shall be as provided for in subsection (j) of this rule.

(2) Each year, beginning in 2019, each electric public utility subject to this rule shall
file with the Commission a report describing the electric public utility’s competitive
procurement of renewable energy resources under its CPRE Program and ongoing
actions to comply with the requirements of G.S. 62-110.8 during the previous
calendar year, which shall be the “reporting year.” The report shall include the
following information, including supporting documentation:

(i) adescription of CPRE RFP Solicitation(s) undertaken by the electric public
utility during the reporting year;

(i1) a description of the sources, amounts, and costs of third-party power purchase
agreements and proposed authorized revenues for utility-owned assets for
renewable energy resources procured through CPRE RFP Solicitation(s)
during the reporting year, including the dates of all CPRE Program contracts
or utility commitments to procure renewable energy resources during the
reporting year;,

(iii) the forecasted nameplate capacity and megawatt-hours of renewable energy
and the number of renewable energy certificates obtained through the CPRE
Program during the reporting year;

(iv) identification of all proposed renewable energy facilities under development
by the electric public utility that were bid into a CPRE RFP Solicitation
during the reporting year, including whether any non-publicly available
transmission or distribution system operations information was used in
preparing the proposal, and, if so, an explanation of how such information was
made available to third parties that notified the utility of their intention to
submit a proposal in the same CPRE RFP Solicitation;

(v) the electric public utility’s avoided cost rates applicable to the CPRE RFP
Solicitation(s) undertaken during the reporting year and confirmation that all
renewable energy resources procured through a CPRE RFP Solicitation are
priced at or below the electric public utility’s avoided cost based upon the
methodology approved by the Commission;

(vi) the actual total costs and authorized revenues incurred by the electric public
utility during the calendar year to comply with G.S. 62-110.8;

(vii) the status of the electric public utility’s compliance with the aggregate CPRE
Program procurement requirements set forth in G.S. 62-110.8(a);

(viii) a copy of the contract then in effect between the electric public utility and
third-party entity hired to administer the CPRE RFP Solicitations, supporting
information regarding the administrative fees collected from market
participants in the CPRE RFP Solicitation during the reporting year, as well as

RALEIGH 521665.2
































































































